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November 3, 2003

Noel 1Wenberg
NASA Oil COrporation
4163 Green Meadow COurt
ElllcilW, ell, 91316

ALSO FAXED TO: 616/474-6512

iRe: Meal and Rest Period Requirements for Employees WorJdng
Alone With No Other Employees at the Work Site

Dear 1Mr. Anenberg:

1 have been asked by Director Chuck Cake to respond to your
e-mail of October 16, 2003, in which you inquired whether an
employee who works alone at a gasoline station, with no other
employees present at the work site, is covered by California meal
and rest period requirements, or whether there is an available
exemption from such requirements that would apply to single
employee work-sites.

Rest period requirements are set out in the various wage
orders of the Industrial Welfare Commission C"IWC"). For the
most part, these requirements are the same in" every wage order.
Gasoline stations are covered by IWC Order 7-2001, which governs
employers in the mercantile industry." Section 12 of Order 7
provides:

IA) Every employer shall authorize and permit all
employees to t~ rest periods, which insofar as
practicable shall be in the middle of each work period.
The authorized rest period" time shall be based on the
total hours worked d<;ily at the rate of ten minutes net
rest time per four hours or major fracti<m thereof.
However, a rest period need not be authorized for
employees whose total daily work time is less than
three and one-half hours. Authorized rest period time
shall be counted as hours worked for which there shall
be no deduction from wages.
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(Bj If an elWployer fails to provide an employe,e a rest
period in accordance with the applicable provisions of
this order, the employer shall pay the empl.oyee one
hour of pay at the employee's regallar rate of
COIlIipensation for each workday the rest period is not
provided.

1here is 00 exception from these rest period reqaJlirements
for small employers, or for emPloyees who work alone without
other employees at a work site. However, there is a provision in
the wage order, at section 17, that allows for an exemption from
the rest period requirements. Section 17 provides:

If, in the opin~on of the Div;i..sion [of Labor Standards
Bnforcement] after due investigation, it is found that
enforcement of any provision contained in , . , Section
12; Rest Periods , , , would not; materially ai;fect the
welfare or comfort of employees and would·· work an undue
hardship on the employer, exemption may be made at the
disiCretion of the Division. Such exelWptions shall be
in writing to he effective and may be revoked after
reasonable not.Lee is given in writing, Application for
exemption shall be made by the employer or by the
employee and lor the employee's representative to the
Division in writing, A copy of the application shall
be posted at the place of employment at the time the
application is filed with the Division.

The plain language of Section ·17 leaves 00 doubt that there
can he no exemption from rest period requirements without first
applying to the Division. of Labor Standards Enforcement (."'D1oSE")
for ~ exemption, and that no exelWption can be issued by t.he DLSE
without an investigation, The DLSE investigation consists of
sending a deputy labor commissioner to the worksite to conduct
interviews of affected elWployees, and an exelWption will not. issue
unless the investigation establishes that such exemption would
not materially affect the health and comfort of the employees.
Of course, any auch exemption would only be prospective from the
date it is issued. An application for an exempt.Lon from rest
period requirements should be sent to the attention of the State
Labor Commissioner, or Deputy Chief Labor Commissioner, at the
address shown on our letterhead.

Unlike the. situation with rest periods, there is no
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provision under the law that would allow the Labor commissioner,
or any other state officer, to exempt an employer from meal
period requirements. The section of the lWC order that allows
for such exemptions from rest period requirements, Section 20,
fails to include the section mandating meal pezdods within the
list of sections as to which exemptions are available. lWC wage
orders in effect prior to 2000 contained a provision authorizing
the Labor Commissioner to grant exemptions from meal period
requirements, but with the adoption of the 2000 and post-2000
wage orders, the IWC withdrew this authorization.

Meal period requirements are set Ol\1t at section 11 of the
. various lWC orders. Section 11 of Order 9-2001 provides, in
relevant part:

lA) Mo'employer shall employ a person for a work period
of more than five hours without a meal period of not
less than 30 minutes, except when a work period of not
more than six hours will complete the day's work the
meal period may be waived by mutual consent of the
employer and the employee. Unless the employee is
relieved of all duty during a 30 minute meal period,
the meal period shall be considered an "on duty" meal
period'and counted as time worked. An "on duty" meal
period shall be permitted only when the nature of the
work prevents an employee from being relieved of all .
duty and when by written agreement between the parties
an on-the-job paid meal period is agreed to. The
written agreement shall state that the employee may, in
writing, revoke the agreement at any time.

(13) If an employer fails to provide an employee a meal
period in accordance with the applicable provisions of
this order, the emp19yer shall pay the employee One
hour of pay at the employee's regular rate of
compensation for each workday the meal period is not
provided.

Thus, as a general rule, the required meal period must be an
off-duty meal period of no less than 30 minutes in duration,
during which time the employee is relieved of all duty; that is,
the employee is neither required to work, nor is suffered or
permitted to work. Moreover, except for employees in the health
care industry covered by IWC Orders 4 or 5, the employee must be
free of employer' control so as to have the right to leave the
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el'l\Ployment premises d=ing an off-duty WlIleal period. (Bono
Enterprises v , Bradshaw (19:95) 32 CaLApp.4tb 968, reversed on
otber groWlds in Tidewater Marine Western v , Bradsbaw (1996) 14
cal Atb 557, approved for th.e proposiUon cilted above in
Moril1ion v: Royal Packing Co. (2000) 22 CaL4tb 575.)

An elWployer need not pay an e~loyee for an off-duty WlIleal
perioo. An employer iI1I!Iust pay an elWployee at bis or her regn.nlar
rate of pay for an on-duty WlIleal perioo, as the entire on-ooty
WlIleal period constitutes "'hours worked". Finally, if th.e elWployer
fail,a; to provide en elWployee entitled to a WlIlealperiod under' the
wage order with (1) a tiWlllely off-duty mea.I period of not less
t.han 30 nnnutes d=ati=, or (2) an em-duty WlIleal that WlIleets the
reqillireWlilents for a lawfw on-duty meal period, th.e elWployer JnIIust
pay the elWployee an additional one hour of pay at t.he elWployee's
regular rate of pay for each day in which the eJnllployee was not

.. provided with this lawful, reqillired meaLperiod.

In a norJnllal eight ho= Shift, th.e off~ooty meal period is
tiWlllely if it is provided to the employee not more than five hours
after the start of the w~rkday, and not more than five hours
before the end of th.e workday (L, e , no sooner than 3 iKmrs and no
later than 5 houze after th.e start of the workday). An on-duty
meal period is not permitted under the wage orders unless each of
the following .three factors are present: (1) the "natu;re of the
work!' prevents the elWp10yee from being relieved of· an duty
during the meal period, and (2) the employee and employer entered
into a signed written agreement authorizing the on-duty meal
period prior to the dates in qillestion, .and (3) this written
agreement explicitly states that the employee may revoke the
agreement in writing at mlly tiWllle. In order to amderstand what
factors the Labor COllIIimissioner will consider in deciding whether
the first of these three factors is present, please refer to the
attached "'.Pinion letter of Septelllber 4. 2002. Applying the test
set out in that letter to an isolated retail industry worksite in
which only a single'· enmployee is present, we would conclude that
this first factor is satisfied. However, that is not enough to
establish a lawful on-duty meal period, abaent; t.he second and
third reqillired factors. Also, please note that the first factor
will generally not be met if there is another eWlilployee enmployed
at the worksite, as this second elWployee should then be able to
relieve the first enmployee d=ing a meal breclk, even if this
second employee is primarily assigned to some other task.

In your e-mail, you state that the employees in question
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"\\r;Iork. alone in an eml"iroJ]JJlllent \\r;Ibere b~siness is s.PO'radic." You
contend that "over the course of an eigllt J!Jlom: sllift tbere are
Ilm\yriad and sOIlm\etimes lLengtlly opportW1lities to eat, SIlm\Ok.e and to
rest." ~h that Ilmlay be, an elil!\Ployee in a gasoline station
Uik.e an enwployee in any retail store» is conl3lidered to be on
duty if the enwployee is expected to \\r;I~iJi.t for c1lllSt<Clllm\ers to arrive,
and to ring up a sale or otbell:\\r;lise provide service to a c1lllSt=er
upon the cue;tomer's arrival. S1lllCb tillm\l!' conl3ltitutes "'oours
\\r;Iork.ed" and is, c~ensaJble. For the pa,l3lt sixty years, court.s
have interpreted the Fair Lalbor standards Act (and sillmlilar
California \\r;Iage and J!Jlom: la\\r;ls» to requ.ire payment of tillm\l!' OOring
\\r;Ihich an enwployee is requ.ired to rellmlain on the enwplLoyer's '
prellllises to respond to unscheduled contingeJllCies. As the United
States Suprellm\e Court explLained in .1l,nI901Ull: &: Co. V. Wantock (1944»
323 U.S. 126, 133.:

Of course, an enwployer, if he cOOoses, Ilmlay hire a man
to 00 nothing or to 00 nothing but \\r;Iait for something
to happen. Refraining from other activity often is a
factor of instant readiness to serve, and idleness

, plays a part in all elliployment in a' stand-by
capacity. • . . Readiness to serve Ilmlay be hired, qu.ite as
~ch as service itself.

In soort, a retail clerk \\r;Iho is engaged to \\r;Iait for c1lllStollm\ers is
not off-duty while he or she is so engaged. This means that no
Ilmlatter bow long the wait may be between Cll1.liltOllmlers, these
elllployees are nonetheless entitled to Ileal aOO rest periods in
accordance with che provisions of nile Order 7-2001.

Finally, .Ln your e-mail you state that "eating and rest
breaks • • . were enumerated in our Employee J!ll"andJbook, but for
lack. of affordaJble supervision, \\r;Iere never monitored." Employers
have s<Clllm\ewhat different obligations with respect to meal and toest
periods. As to meal periOds, elliployers have an obligation to
self-poIJLce, aOO to ensure that e!lil!lployees are JLn fact taking
reqarlred meal periods. 'I'he wage orders provide: "lil"o elllployer
shall enwploy a person" without providing the required meal
period. 1Wd self-policing, even in' a single e!lil!lployee \\r;Iorksite,
should present no practical difficulty in that the wage orders
also provide, at section 7 (A) (3), that every e!lil!lployer maintain
accurate records s~ing when each enwployee begins and ends each
work. period, and that "meal periods . • • shall also be
reported." To be sure, the provision goes on to state that "meal
periods during which operations cease . • . need not be
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recorded," wt it would certainly behoove any emmployer of an
emmployee worlking at a location witbtmt supervision to record meal
periods to enable the ellUUPloyer to review these records to ensure
cOllUUPliance.

As to rest periods, the ellUUPloyer's obligation does not
extend to self-policing to enSure that ellUUPloyees are in fact
talking their required rest breaks. The wage orders provide only
that "every e~ployer shaH authorize and permit all ellUUPloyees to
talke rest periods .... " "Authorize" ~eans that employers have
some affi~tive obligaltion to advise eunployees of the right to
talke rest periods in accordance with the provisions of the wage
order; and "pelt'lllit" means that employers ~ust allow ellUUPloyees to
cake the rest periods ··to which they are entitled, and cannot, deny
pelt'lllission to an e~ployee or make it immpossible for an employee
to exercise this right. But if an emmployee, after having been
"authorize [d] and pelt'lllit [ted]" to t~ the rest period that he or
she is entitled to under the applicable wage order, nonetheless

.choosee not to take any rest period, the emmployer has not
violated the provisions of the wage order.

\We understand your concerns about the impact these laws·and
regtUlations ~y have on the cost of doing business. But in our
role as a law enforce~ent agency, we unust enforce· the laws that
have been enacted by the lL>egislature, and the regulaltions that
have been adopted by the Industrial Wl'elfare COnmUssion, as they
are written, and as interpreted by controlling judicial
decisions. We hope this explanation of ~eal and rest period
requir~ents will help you better WXterstand the legal fr~work
within which we must decide those cases that come before us.

ThaI:nk you for your interest in california wage and hour law.
Feel free to contact me with any further questions.

Sincerely,

Miles E. Loclker
Attorney for the Labor ColIDlllllissioner

cc e chuck Calke, Director
Art Lujan, State Labor Comririssioner
Sam Rodriguez, Deputy Chief Labor COmmissioner
Anne st.evascn, Chief Co.umse1
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Assistant Chief Coum.eel
Assistant t>abo>r CoJiri1lIaissioners
Regional Managers
Bridget. IBane, IIWC Jl3:xecutive Officer
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